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L QUALIFICATIONS

Education: B.S. Honors Economics, 1987 University of Utah
Juris Doctor, 1990 University of Utah
Microsoft Systems Engineer Course, 1998 Keane, Inc.

Experience: See attached Curriculum Vitae.
Memberships: See attached Curriculum Vitae.
Publications: See attached Curriculum Vitae.

II. COMPENSATION
$150/hour plus expenses.
III. OTHER CASES
Catanzaro v. Catanzaro, Civil No. 020903124, Utah Second District
Young v. Feeney, Civil No. 2:07-cv-00296-TS, U.S. District Court
IV. REPORT

A. Subject Matter and Information Considered in Fonning Opinions

Plaintiffs have consulted with and retained Benjamin T. Wilson of Xcera Consulting,
Inc., to analyze and testify concerning thirty-three (33) files provided by Defendant eBay. The
33-files were named EBIED0001 .. EBIED0033. File EBIED0016.xls had a modified date of

June 6, 2001, and appeared to have been erronéously included in the group of files. Of the 32
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remaining files, two (2) were HTML copies of e-mails, one (1) was an MS Excel (.xIs) file, and
twenty-nine (29) were MS Word documents.

The MS Word Files

Of the 29 MS Word documents, nine (9) appeared to be unique and the remaining twenty
(20) were essentially copies of the aforementioned nine unique files. The nine unique files are
different versions of two documents at progressive stages in the editing process. The “Title”
property! for one of the documents was “Summary of events™, and the “Title” property for the
other document was “Professional Memo,””

All nine versions are attached to this report as follows:

Last

Description Filename Title saved by Date last saved
Professional Tuesday,

Created by Susan Dutton EBIED0030.doc | Memo sdutton March 07, 2006
‘ Professional Wednesday,

Modified by Susan Dutton EBIED0O31.doc | Memo sdutton March 08, 2006

: Professional Thursday, |

Modified by Susan Dutton EBIED0029.doc | Memo sdutton March 16, 2006
Professional Wednesday,

Modified by Susan Dutton EBIED0017.doc | Memo sdutton June 20, 2007
Summary of Monday,

Created by Jeff Anderson EBIEDO033.doc | events jfanders March 06, 2006
Summary of Thursday,

Modified by Jeff Anderson EBIED0O26.doc | events jfanders March 16, 2006
Summary of Friday,

Modified by Jeff Anderson EBIEDQ0D4.doc | events jfanders March 24, 2006
Summary of Wednesday,

Modified by Mike Bringuel EBIEDOQO7.doc | events mbringue March 29, 2006
Summary of Thursday,

Modified by Jeff Anderson EBIEDOO11.doc | events jfanders March 30, 2006

1 Computer data files have certain “properties” that are associated with them. “File properties” are metadata, or
“data about data.” The MS Word document files examined in this case had several file property fields, including
“Title,” “Authors,” “Last saved by,” “Date last saved,” “Total editing time,” and “Revision number” among others.
2 When an MS Word document is created without using a previous document or template, the first line of the
document becomes its “title” the first time that the document is saved. Here, “Summary of events” was originally
the first line of the memo.

3 “Professional Memo” is the “Title” for one of several MS Word memo templates that come pre-formatted with the
MS Word program. The other “titles” for MS Word memo templates are “Contemporary Memo” and “Elegant
Memo.”
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Based on a comparison of the files (using the date saved, Revision number, size and the
document comparison feature of MS Word), I determined that EBIED0018.doc and
EBIED0032.doc were copies of EBIED0029.doc; that EBIED0002.doc, EBIED0005.doc, ..12,
.19, ..20,..22, .23, .24, and ..25 were all copies of EBIED0004.doc; and that EBIED0001.doc,
EBIED0006.doc, ..9, ..10, ..13, ..21 and ..27 were all copies of EBIED0011.doc. See Exh. A.

The nine versions of the documents attached to this report as Exhibit B were prepared by using

the document comparison feature of Word for each subsequent version as follows:

Filename Process used to compare

EBIED0030.doc | No comparison

EBIED0030.doc was compared with EBIEDO031.doc marking the
EBIED0031.doc | additions and deletions introduced by EBIED0031.doc
EBIED0031.doc was compared with EBIED0029.doc marking the
EBIED0029.doc | additions and deletions introduced by EBIED0029.doc
EBIED0029.doc was compared with EBIED0017.doc marking the
EBIED0O017.doc | additions and deletions introduced by EBIED0017.doc

EBIED0O033.doc | No comparison

EBIED0033.doc was compared with EBIED0026.doc marking the
EBIED0O026.doc | additions and deletions introduced by EBIED0026.doc
EBIED0026.doc was compared with EBIEDO004.doc marking the
EBIEDO004.doc | additions and deletions introduced by EBIED0004.doc
EBIEDO004.doc was compared with EBIEDO007.doc marking the
EBIEDO007.doc | additions and deletions introduced by EBIED0007.doc

_ EBIED0007.doc was compared with EBIEDO011.doc marking the
EBIED0O011.doc | additions and deletions introduced by EBIEDOO11.doc

Each of the files was exported to PDF file format with tracked changes showing.
The HTML Files

Plaintiffs asked me to compare two HTML files--EBIED0014.htm and EBIED0015.htm. These
files were e-mails, which I examined using an Internet web browser, a text editor (Notepad.exe)

and MS Word.

The Excel Spreadsheet File

1 also examined the MS Excel spreadsheet file provided—EBIEDO0003.xls—with a file property
title of “Individual Performance Plan & Review.” I examined this file using the MS Excel

program and a file text editor (Notepad.exe).
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B. Substance of Facts and Opinions to be Expressed and my Basis
and Reasons therefore:
The MS Word Files

It is my opinion based on an analysis of the MS Word files that edits to the document
titled “Professional Memo” with the Re: subject line of “Performance Improvement Plan” were
made by Susan Dutton between February 14, 2006, (the creation date of the document by its
original author, “Ichamber,” as reported in the file properties) and March 7, 2006 (the date saved
for filename EBIED0030.doc). This is based, in part, on the “Total e(iiting time” file property of
27 hours and 46 minutes and a “Last saved by” file property of “sdutton.” See Exh. A.

On Wednesday, March 8, 2006, the file was opened for 34 minutes on a computer with
an active user login of “sdutton” and then it was saved with edits, as indicated in Exhibit B. On
Thursday, March 16, 2006, user “sdutton” saved the file after it had been opened for 3 hours and
28 minutes. During that time, edits were made to the document. See Exh. B. Finally, on June
20, 2007, the file was open for 17 minutes and thereafter saved with edits identified in Exhibit B.
At each of these events, the file was loaded onto a computer where the active login / user ID was
“sdutton.” The conclusion that these edits were made by Susan Dutton is consistent with the text
of the memo, which states it is “From:” “Susan Dutton.” This sequence of eveﬁts is also
consistent with the document reVision numbers, which increment from 7 to 11 to 19 to 23 to 26.

See Exh. A.

The document titled, “Summary of events,” was created on Monday, March 6, 2006, by a
person using the user login of “jfanders.” The text of the memorandum indicates that this was
Jeff Anderson. On Thursday, March 16, 2006, the user “jfanders,” presumably Mr. Anderson,
made edits over a five-hour period. Edits are shown in Exhibit B. Additional edits were made
over a six-hour period on March 24, 2006, by user “jfanders.” On March 29, 2006, user
“mbringue” made edits to the document over a three-hour period, and on March 30, 2006, user
“ifanders” edited and saved the document with some minor edits. The various versions created

by these edits are set forth in Exhibit B.
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The HTML Files

Comparing the two files, EBIED0014.htm and EBIED0015.htm, I noted that the subsequently
dated e-mail (EBIED0014.htm) had three deletions from quoted text, as indicated below: |

<P><FONT SIZE=2>-----Original Message-----</FONT>

<BR><FONT SIZE=2>From: Dutton, Susan </FONT>

<BR><FONT SIZE=2>Sent: Saturday, December 17, 2005 3:15 PM</FONT>

<BR><FONT SIZE=2>To: Jones, Wendy; Wakeham, Jon</FONT>

<BR><FONT SIZE=2>Subject: Re: eWatch Point of contact change for Saturday</FONT></P>
<P><FONT SIZE=2>Thanks for the information Wendy. </FONT></P>

<P><FONT SIZE—2>We should have opened a tlcket%emaﬁy—m%that—we—we&lé—ﬂet—ha%—e—haé—

examp}e &nbsp, nbsp </F ONT></P>

<P><FONT SIZE=2>I belivie that the timeline will support the opening of a ticket when it was done
however I agree that based on that 1 report and the sensativity it probably should have been looked
at closer at that time.</FONT></P>

<P><FONT SIZE=2>I was unaware that Manny experinced this issues on his account until our
conferance call this afternoon. </FONT></P>

<P><FONT SIZE=2>I will coach him on the importance of looking into details and reporting
immediatly if this should occur again. </FONT></P>

<P><FONT SIZE=2>Appreciate the feedback. </FONT></P>

<BR>

<P><FONT SIZE~=2>Susan Dutton</FONT>

<BR><FONT SIZE=2>eWatch Manager</FONT></P>

<BR>

<BR>

<P><FONT SIZE=2>-----Original Message-----</FONT>

<BR><FONT SIZE=2>From: Jones, Wendy &lt;wjones@ebay.com&gt;</FONT>

<BR><FONT SIZE=2>To: Dutton, Susan &lt;sdutton@ebay.comé&gt;; Wakeham, Jon
&lt;jwakeham@ebay.com&gt;</FONT>

<BR><FONT SIZE=2>Sent: Sat Dec 17 14:51:15 2005</FONT>

<BR><FONT SIZE=2>Subject: RE: eWatch Point of contact change for Saturday</FONT></P>
<BR>

<P><FONT SIZE=2>We may take some heat on this for not opening a ticket until late Fri - Manny
is pulling timeline together for me now. </F ONT></P>

<P><FONT SIZE=2>

likce 1 member)—thenit]t actually happened to Manny on Thursday, but he didn't report

it </FONT></P>

<P><FONT SIZE=2>Just an FYT at this point, but more to come I'm sure.</FONT>

‘When previous e-mails are forwarded within the body of a subsequent e-mail, it is very easy to
delete text, and often this is done to delete voluminous amounts of text in a “threaded” e-mail.
Based on my review, it is my opinion that the three deletions of text were made by Susan Dutton
intentionally before she forwarded a thread dated December 17, 2005 (EBIED0015.htm) to Jeff
Anderson on March 24, 2006 (EBIED0014.htm). Supporting my conclusion that these edits
were intentional is the fact that the word “it” is capitalized after the third deletion. Whereas, the

word ‘it” was in lower case in the original e-mail from Wendy Jones to Susan Dutton.
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The Excel Spreadsheet File

The Excel spreadsheet file (EBIED0003.x1s) was last saved on May 10, 2006, by user “sdutton.”
The original creator of the file was Rick Dorsey, and the file’s title was “Individual Performance
Plan & Review.” No further useful information can be obtained concerning who made edits to
the file or when. (Although an examination of the file using Notepad.exe revealed file location,

print server information and prior users of the file.)

V. CONCLUSION

My examination of the thirty-three files indicated that one was irrelevant and only twelve
were unique and relevant. The other twenty files were nearly identical copies of some of the

previously mentioned unique files.

The originator of the document titled, “Professional Memo,” was “lchamber,” but it was
saved by Susan Dutton on March 7, 2006, and it was edited by her on March 8, and March 16,
2006, and on June 20, 2007.

The author of the document titled, “Summary of events,” was Jeff Anderson. Edits to
“Summary of events” were made by Mr. Anderson on March 6, March 16, March 24, and March
30, 2006. On March 29, 2006, Mike Bringuel also made edits to “Summary of events.”

A comparison of EBIED0014.htm with EBIED0015.htm reveals that three deletions and
a capitalization of the word “it” were made by Susan Dutton in the quoted thread of four e-mails
dated December 17, 2005, before the e-mail containing the quoted thread of e-mails was sent by
Ms. Dutton to Jeff Anderson on March 24, 2006.

The Excel spreadsheet file EBIED0003.xs titled, “Individual Performance Plan &
Review,” was saved by Susan Dutton on May 10, 2006.
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